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In die Court of Appeals of the District of Columbia. 


No. .1690. 

Toledo Computing Scale Co., &c., Appellant, 

vs. 

Bush rod T. Garrison. 


a Supreme Court of the District of Columbia. 

At Law. No. 48096. 

Toledo Computing Scale Company, a Corporation Organized and 
Existing under the Law of the State of New Jersey, Plaintiff, 

vs. 

Bushrod T. Garrison, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the city of Washington in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to-wit:— 

1 Certificate of Justice of the Peace on Appeal. 

Filed November 9, 1905. 

District of Columbia, To wit: 

Subdistrict Number Three. 

In Justice’s Court, before Samuel JR. Church the Justice of the 
Peace in and for the sub District aforesaid, this 4th day of Novem¬ 
ber, A. D. 1905, in the case of 

Toledo Computing Scale Company, a Corporation Organized and 
Existing under the Law of the State of New Jersey, Plaintiff, 

vs. 

Bushrod T. Garrison, Defendant. 

Action for Debt, at Law, No. —, for $60.00. 

Plaintiff’s attorney—H. Winsbip Wheatley. 

Defendant’s attorney—Charles F. Diggs. 

Date. Proceedings. 

1905. 

September 29th. Non-resident’s bond approved and filed, affidavit 

and accouut filed. 

“ “ Summons and copy issued returnable Oct. 2,—-11 

A. M. 

,f “ Summons returned “ summoned as within directed.” 


2 TOLEDO COMPETING SCALE <20., ETC., VS. 

October 2ud. Affidavit of defense filed jurat. 

“ “ Continued on motion of plaintiff to Oct. 6, l P. M. 

“ 6th. Trial—B. T. Garrison, C. A. Couuselraan and Eliza¬ 

beth Benjamin sworn for defendant. 

“ “ Continued by Court to Oct. 23—2 P. M. 

2 

October 23rd. Judgment for plaintiff for $60/00 interest from 

Oct. 23-1905 at 6% per annum and costs per 
opinion filed. 

“ 23rd. Appeal noted by defendant. 

“ 30th. Appeal, undertaking in with Fred B. Williams, 

surety, entered into and submitted for approval. 
“ 31st. Appeal, notice of, filed. 

November 2nd. Appeal, undertaking approved, as of October 30th 

1905 nunc pro lunc. 

“ 4th. Appeal, notice of filing transcript sent to defend¬ 
ant’s attorney. 

“ “ Appeal, record on and papers filed with Clerk of 

Supreme Court, D. C. 

SAMUEL R. CHURCH, J. P. [seal.] 

f, Samuel R. Church the Justice of the Peace, in and for the said 
sub*Dislriet, do hereby certify that the foregoing is a true statement 
from my Docket of all the proceedings had before me in the above 
cause, and that the annexed are all the original papers therein. 
Given under mv hand and seal this 4th day of November 1905 

SAMUEL R. CHURCH, J. P. [seal.] 

Cost paid by Plaintiff—$2 / 60 
Cost paid by Defendant—$1 / 25 

3 Affidavit. 

Filed September 29,1905. 

In Justice’s Court of the District of Columbia, Subdistrict No. 3. 

At. Law. No. 6404. 

Toledo Computing Scale Company, a Corporation Organized and 
Existing under the Law of the State of New Jersey, 

vs. 

Bushrod T. Garrison. 

State op Ohio, County of Lucas , ss : 

Henry Theobald, being first duly sworn, on oath says that he is 
* Treasurer of Toledo Computing Scale Company, a corporation 
organized and existing under the laws of New Jersey and has per¬ 
sonal knowledge of this matter, which corporation is the plaintiff 
in the above entitled suit; that Bushrod T. Garrison the dtefendant 
in said suit is indebted to said plaintiff in the sum of $60.00, for 
goods sold and delivered by the plaintiff to the defendant at the 




BUSHROD T. GARRISON. 
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♦ 

latter’s request, the said goods being of the kind and quality 
ordered by the defendant and being the same described in an item¬ 
ized statement of account annexed hereto and marked “ Exhibit A,” 
to which reference is hereby made; that said goods are of the 

4 value shown by said statement, and the said sum of $60.00 
is due and owing by the defendant to the plaintiff by reason 

of the premises, exclusive of all set-offs and just grounds of defense 

HENRY THEOBALD. 

Subscribed and sworn to before me this 11th day of August, 1905. 
[seal.] W. L. THOMPSON, 

f Notary Public. 

* If plaintiff is a corporation, fill in “ the Secretary (or Treasurer) 
of the (give name of corporation), a corporation organized under 

the laws of the State of-, which corporation is-.” 

If plaintiff is a co-partnership, fill in “ a member of the firm of 
(give name of firm), a co-partnership composed of (give names of 
partners), which co-partnership is.” 

f This affidavit must be sworn to before a Notary Public having 
a seal, and the official seal should be attached hereto. 

The full names of all parties must be used. 

5 Statement. 

Filed September 29,1905. 

Toledo, Ohio, Aug. 3,1905. 

B. T. Garrison, 3rd & E Sts. N. W. 

Samuel R. Church, J. P., Washington,D. C. Filed Nov.9,1905. 6404 

In Acc’t with Toledo Computing Scale Co., Makers of Honest Scales. 

1905. 1905. 

Apr. 27. To One Toledo Com- Apr. 29, Cr. 

puting Scale.... 65 00 By Exchange scale... 5 00 

Balance. 65 00 

65 00 65 00 

Balance. 60 00 

Exhibit “A.” 

6 Affidavit of Defense. 

Filed October 2,1905. 

In Justice Court, Subdistrict No. 3. 

No. 6404. 

Toledo Computing Scales Co. 

vs. 

Bushrod T. Garrison. 

Bush rod T. Garrison, being first duly sworn, on oath says that he 
is the defeudaut in the above entitled case and that he is not in- 
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debted to the plaintiff in the sum of $60.00 or in any sum whatso¬ 
ever; that it is true he entered into an arrangement with the plain¬ 
tiff by which the plaintiff agreed to send him a scale the same being 
the one described in the hill of particulars filed in the case, but it 
was agreed between the plaintiff and the defendant that the defend¬ 
ant was to have thirty days in which to try the said scales and if at 
the end of the said time the scales were found not to suit the defend¬ 
ant he was to notify the plaintiff and the plaintiff was to take the 
scales hack and there was to he no sale and the defendant savs that 
he did receive the said scale- and tried them for thirty days and 
found they did not suit him and he at once notified the plaintiff to 
call for the said scales and was then and has always been ready and 
willing to deliver the said scales to the plaintiff and is now ready 
to so do. 

B. T. GARRISON. 

7 Sworn to and subscribed before me this 2 day of October 

A. D. 1905. 

SAMUEL R. CHURCH, [seal.] 
Justice of the Peace. 


Memorandum. 

April 25,1906.—Verdict for defendant. 

Supreme Court of the District of Columbia. 

Friday, May 4th, 1906. 

Session resumed pursuant to adjournment, Hon. Thos. H. Ander¬ 
son, Justice, presiding. 

^ «L vL 

^ ♦j' rp 

By Judge Barnard. 

No. 48096. At Law. 

Toledo Computing Scales Co., Pl’ff, 

vs. 

Bushrod T. Garrison, Defendant. 

Comes on for hearing the motion for a new trial filed herein, upon 
consideration whereof, said motion is hereby overruled. Thereupon 
it is considered and adjudged, that the plaintiff herein take nothing 
by this action that the defendant go hereof without day, be for 
nothing held and recover of plaintiff his costs of defense to 
8 be taxed by the Clerk and have execution thereof. Appeal 
is noted in open Court and bond for costs is hereby fixed in 
the sum of One Hundred Dollars. 

Memoranda. 

May 18, 1906.—Appeal bond, filed. 

May 29; 1906.—Time to submit Bill of Exceptions extended to 
June 18,1906. 
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Supreme Court of the District of Columbia. 

Monday, June 11th, 1906. 

Session resumed pursuant to adjournment, Hon. Job Barnard, 
Justice, presiding. 

******* 

Before Judge Barnard. 

No. 48096. At Law. 

Toledo Computing Scale. Company, Plaintiff, 

vs. 

Bushkod T. Garrison, Def’t. 

Comes now plaintiff’s attorney of record and submitting to 

9 the Court the Bill of Exceptions taken at the trial of this 
cause, prays that the same be signed and made of record now 

for then, which is accordingly done. 

Bill of Exceptions. 

Filed Juue 11,1906. 

In the Supreme Court of the District of Columbia. 

At Law. No. 48096. 

.Toledo Computing Scale Company, a Corporation, 

vs. 

Bushrod T. Garrison. 

Be it remembered that upon the trial of this case before Mr. 
Justice Barnard and a jury the following and no other evidence 
was submitted to the jury, to wit: 

The defendant’s counsel in open court admitted that the signa¬ 
ture at the bottom of the following contract was that of the plaintiff. 
The following is the contract above referred to. 

■Notice:—No Scales placed ot trial. Form 1—10 M—5-21-04. 

10 Order Form for Scales. 

City, Washington ; County, D. C.; State, D. C. 

Date, Ap’d 27,1905. 

Toledo Computing Scale Co., Toledo, O.: 

Please ship to us at our place of business No. — 3rd & E Sts. N. E. 
Street, as soon as possible, — of your No. 22 Scales. Finish to be.B. 

In consideration of the above, we agree to pay to you Sixty-five 
& -no /100 Dollars, ($65 00). in U. S. Gold Coin or. its equivalent, 
being price of Scale f. o. b. Toledo, Ohio, viz: Privilege to discouut 
any balance in the future at 5%. 

A: $— less 5 per cent, being full cash settlement. 

B: $—cash with order; $10 00 on delivery; balance $5 50. per 
month, secured by notes. 
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Allow 5 00 for E. B. Scale. 

This Scale to he used in the grocer & meats business. 

Should there be any failure to meet payments or to execute notes 
for deferred payments, it is agreed that the full amount of purchase 
price shall at once become due and payable. Should there be any 
default in the payment of any note it is agreed that all the remain¬ 
ing notes shall at once become due and payable, anything in the 
notes to the contrary notwithstanding. In default of any payment, 
you, or your agent, may take possession of and remove said Scale 
without legal process; and, in such case, all payments theretofore 
made by me under this order shall be deemed and considered as 
having been made for the use of said Scale during the time the 
same remained in my possession, and shall be retained and 

11 kept by said Company as such payment. In the event of the 
refusal to accept said Scale when tendered, it is agreed that 

the sum first above mentioned, less any previous actual cash pay¬ 
ments, shall at once become due and payable as liquidated dam¬ 
ages, and not as a penalty. 

Should the Scale get out of order, from ordinary use, any time 
within two years from date of shipment, you to quickly repair the 
same, gratis, the undersigned paying transportation charges to and 
from your factory. 

It is agreed that the title to the said Scale shall not pass until the 
purchase price or any judgment for the same is paid in full, and 
shall remain your property until that time. 

It is expressly agreed that this order shall not be countermanded. 
This contract covers all agreements between the parties hereto. 
Yours truly, B. T. GARRISON. 

• B. T. GARRISON. 

Notice to Agents: Print customer’s name plainly on this liue. 

See that all other particulars are put on this side. 

. Collect through Direct from factory 

Bank of- 

(Freight) 

Ship by: 

[(Express)]* 

12 This order filled with Scale No. —. 

J. D. Lasley, Sales Agent. 

930 Louisiana Ave., Street. 

Washington, D. C., City. 

F. H. Goodby & Salesman. 

J. D. Lasley. 

form 

The words “ Order for Scales,” are in bold type, commonly known 
as English type. The words at the top of the contract “ Notice: 
No Scales placed ou trial,” are in bold type known as Ticket. 

The defendant’s counsel further admitted that no payments had 


[Word enclosed in brackets erased in copy.] 
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been made on account of said contract. That the scales had been 
delivered, were in the possession of the defendant. Whereupon the 
plaintiff rested its case. 

On behalf of the defense, Bushrod T. Garrison, the defendant, a 
witness called on behalf of the defense, having been duly sworn 
testified in substance as follows: 

That in April, 190.3, he received a number of calls from one J. D. 
Lasley, who represented himself to be the agent of the plaintiff who 
importuned him to purchase a set of Scales from the plaintiff. 
That Lasley called several times, and defendant declined to buy 
the scales. That on April 27th, 1905, Lasley called upon him when 
he was very busy, and tried to sell him a set of scales. The de¬ 
fendant told Lasley he did not wish to purchase them; whereupon 
Lasley slated that he would leave the scales with the defendant for 
30 days’ trial, and that if at the expiration of that time, the scales 
were found to be satisfactory, the defendant could purchase them ; 
if they were not satisfactory, he would remove them, where- 

13 upon the defendant agreed to tlita proposition. Then Lasley 
drew a paper from his pocket; the same being the contract 

herein before described, which said paper was folded in the center, 
the crease being under words dollars, (less 5% being full cash set¬ 
tlement), which paper Lasley requested the defendant to sign ; and 
upon defendant asking him what the paper was, he replied that it 
was a receipt, showing the receipt of the ’scales. That he, the 
defendant, did not examine the paper except that he noticed there 
was some blank spaces, none of which were filled in ; and that he . 
did not see any part of the paper above the line where the same 
was creased. That he had no idea that he was sinking a contract 
for the sale of the scales. That it was agreed-that in the event that 
the defendant should purchase the scales, he was to pay 65 Dollars 
for same, 10 Dollars first payment, and balance Five Dollars fifty 
Cents a month, and was to receive a credit of five Dollars for return 
of old pair of scales. That at the expiration of the 30 days, the 
scales, not being satisfactory, he notified Lasley to remove the same, 
which was not done. That the scales are now in his possession, 
subject to the order of the plaintiff. 

Cross examination: 

“ Witness could read and write the English language, had been 
the proprietor of a grocery store in the City of Washington for sev¬ 
eral years prior to the signing of the paper; no fiduciary, or other 
relations of confidence or trust existed between Lasley or plaintiff 
and witness. Witness examined contract sufficiently to see 

14 that blanks below crease on paper were not filled in; that 
he did not think he was signing a different piece of paper, 

in the physical sense, than the one in question. That the scales 
are still in his possession, and his reason for signing the paper at 
the time he did, was because he was in a hurry, and it was repre¬ 
sented by Lasley to be a receipt. Whereupon the defense rested. 




8 floLfifto computing scaie-cg. vs. ft. t. OAftftisoN. 

Whereupon plaintiff’s counsel moved the Court to instruct the 
jury to return a verdict for the plaintiff lor the amount claimed 
because the defendant has not proved a defense; and also on the 
ground that the evidence submitted by the defendant was tendered 
to prove legal fraud, and rescission of the contract, and was not suf¬ 
ficient as such ; which motion, after consideration, the Court over¬ 
ruled, to which ruling the plaintiff then and there excepted and 
prayed the Justice to note said exception on his minutes, which was 
allowed and done, and the said exception is hereby made of record 
herein. Thereupon the case was submitted to the jury, who returned 
a verdict for the defendant. 

And the plaintiff prays the Justice presiding at the trial to sign 
and seal this, his Bill of Exceptions which is accordingly done now 
for then this 11th day of June. A. D., 1906. 

JOB BARNARD, Justice, [seal.] 

15 Order for Record on Appeal. 

Filed June 12,1906. 

In the Supreme Court of the District of Columbia, the 12 Day of 

June, 1906. 

At Law. No. 48096. 

Toledo Comp. Scale Co. 
vs. 

Bushrod T. Garrison. 

The Clerk of said court will please include in the record on appeal 
the following: 

Certificates'of J. P. on appeal, plaintiff’s affidavit of merit aud 
exhibit, defendant’s affidavit, mem. of verdict, judgment and bill of 
exceptions. H. WINSHIP WHEATLEY, Attorney. 

16 Supreme Court of the District of Columbia. 

United States of America, District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 1 to 
15, inclusive, to be a true and correct transcript of the record, as per 
directions of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 48,096 at Law, wherein Toledo Computing 
Scale Company, a corporation &c. is Plaintiff, and Bushrod T. 
Garrison, is Defendant, as the same remains upon the files and of 
record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the city of Washington in said District, this 
18" day of June, A. D., 1906. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia supreme court. No. 
3690. Toledo Computing Scale Co., &c., appellant, vs. Bushrod T. 
Garrison. Court of Appeals, District of Columbia. Filed Jun- 20, 
1906. Henry W. Hodges, clerk. 
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3ltt % ©curt of Appeals 

OF THE DISTRICT OF COLUMBIA. 

October Term, 1906. 


No. 1690. 


TOLEDO COMPUTING SCALES COMPANY, A COR¬ 
PORATION, APPELLANT, 

vs. 

BUSHROD T. GARRISON. 


BRIEF ON BEHALF OF 


Statement of Facts. 

The defendant entered into a contract on April 27, 
1905, which is set out in the Bill of Exceptions, for the 
purchase of a computing scale, and promised to pay 
therefor as stipulated in the contract. The execution of 
this paper was admitted by defendant’s counsel and 
placed in evidence by the plaintiff without objection 
from the defendant. The contract had printed, in plain 
words, at the top, these words: “Notice. No Scales 
Placed on Trial,”and under these the following: “Order 
Form for Scales.” Both are printed in large, bold type. 

The defendant’s counsel further admitted that the 
scales had been delivered; were in the possession of the 
defendant, and that no payments had been made on ac¬ 
count of said contract. The plaintiff then rested its case. 

8188—1 
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The only witness sworn for the defense was the defend¬ 
ant, who stated that he had received in April, 1905, a 
number of, calls from one who represented himself as the 
plaintiff’s agent. That at the solicitation of this agent, 
he signed the contract in evidence without reading it, 
other than to notice that there were several blank spaces 
which were not filled in, some of which were above a 
crease in the middle of the paper which he thought was 
folded when he signed it. He further stated that the 
blanks as filled in the contract were substantially what 
was agreed upon between the agent and himself, if he 
purchased the scales. He did not read the paper before 
signing it, supposing that it was an agreement to get the 
scales on trial. Witness could read and write the English 
language and there were no fiduciary or other relations 
of confidence between the plaintiff or the agent and him¬ 
self. Witness had examined the contract sufficiently to 
see that the blanks were not filled in and he knew he was 
signing a paper for something and looked at it sufficiently • 
to see something of its nature and had ample opportunity 
of reading the paper if he desired. He further stated that 
the scales were still in his possession. The defendant 
rested his case. The plaintiff, by his attorney, moved the 
court to instruct the jury to render a verdict for the 
plaintiff on the ground that there had been no defense, 
which was overruled. 

Specifications of Error. 

The court below erred in not instructing the jury to 
render a verdict for the plaintiff for the following rea¬ 
sons, among other reasons: 

1. No fraud was proved on behalf of the defendant 
which would warrant him rescinding the contract. 

2. The fact that the defendant did not read his con¬ 
tract, if true, was his own .fault, and where one enters 





into a contract without reading it, he can not evade its 
effect by pleading or showing that fact. 

3. One signing a contract is under a legal liability to 
read it, and where no fiduciary relations exist between 
the parties, a statement by one interpreting the meaning 
of the contract can not release the other of the obliga¬ 
tion of reading it. 

4. It is shown plainly by the evidence that there was 

an intention on the part of the parties to contract for 

» 

something. The law presumes that the entire contract to 
which they agreed was reduced to writing, and the court 
erred in admitting evidence to show otherwise. In other 
words, where a contract is reduced to writing, the court 
errs in admitting parol evidence to change it. 


ARGUMENT. 

While there are four (4) assignments of error in this 
case, there is practically only one point, arid I beg to 
submit it under one heading. The question'involved is 
whether or not the defendant is liable under the circum¬ 
stances as explained. A case on this point very early 
received the interpretation of the Supreme Court of the 
District of Columbia, holding a general term, in Kilbourne 
vs. King, 6th D. C., 310. The trial court granted the fol¬ 
lowing prayer, which was approved by the court in gen¬ 
eral term, and explains the substance of the case. 

“ If the jury believe from the evidence that one 
of the plaintiffs read to the defendant the written 
matter on the agreement in evidence, but did not 
read the printed matter, and that the defendant 
had an opportunity to read the entire paper but did 
not, and directed one of the plaintiffs to sign his 
name thereto, then he is bound by said agreement 
unless the jury further believe that said plaintiff 
fraudulently concealed or withheld said printed 
matter from defendant’s observation.” 
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There is no contention here of fraudulent conceal¬ 
ment since it is admitted that the defendant had the 
contract in his hands and could have read it if he wanted 
to, but did not do so of his own volition. 

The Supreme Court of the United States in the case of 
Upton vs. Tribilcock, 91st U. S., page 50, 23d Lawyers, 
203-205, also decided this question. In that case, the 
defendants claimed that a subscription to stock had been 
.procured by fraudulent representation, the same being 
to the effect that the defendant would only be respon¬ 
sible for a certain percentage of the subscription made 
by him, and it was further proved that the defendant 
did not read the charter and by-laws of the corporation 
for whose stock he subscribed, but relied on the repre¬ 
sentations of the party who sold him the same. Mr. 
Justice Hunt in delivering the opinion of the court uses 
the following language: 

“That the defendant did not read the charter 
and by-laws, if such were the fact, was his own 
fault. It will not do for a man to enter into a 
contract and, when called upon to respond to its 
obligations, to say that he did not read it when 
he signed it, or did not know what it contained. 
If this were permitted, contracts would not be 
worth the paper on which they were written. 
But such is not the law. A contractor must stand 
by the words of his contract and if he will not 
read what he signs he alone is responsible for his 
omission.” 


The cases cited in this opinion are also prayed to be 
read as part of this brief. 

The precise point mentioned here was also decided in 
the case of Mutual Insurance Company vs. Hodgkin, 
66th Maine, 109, where the defendant signed certain 
papers relying upon the statement of an agent as to their 
contents and meaning. The case of Breese vs. U. S. Tele- 




graph Company, 48th N. Y., 102, was a case where a man 
signed a stipulation printed on a telegraph blank with¬ 
out reading it and was held bound by it. There are 
hundreds of similar decisions on the same question. 
The same ruling was made in the .case of Rosen vs. 
Dry Dock Company, 7th Misc. Rep., 130 (N. Y. February 
5, 1894), as to a conductor who signed certain regula¬ 
tions of the company as to money deposited by him as 
security without reading them. The case of Robinson 
vs. James, 25th Mo. App., 421, is a strong one, the facts 
in which are more aggravated than in the case at bar. In 
that case the agent who made the representations em¬ 
bezzled the money. The party making the contract had 
opportunity to read it, but did not do so because he 
had left his glasses at home and relied on the assurances 
of the agent as to its contents. 

The appellant also submits that Lasley’s interpreta¬ 
tion of the contract is not binding on the plaintiff for 
three reasons. 

First. The courts are to interpret the contract, and if 
Lasley made an interpretation which was erroneous, it 
does not relieve Garrison. 

Second. No fiduciary relations existed between Lasley 
and Garrison such as relieved the latter of the obligation 
to make and carry out his own contract. 

Third. If the defendant wishes a reformation of the con¬ 
tract on the ground of mutual mistake his remedy is 
through equity and not in the law court, and the court 
in this case is powerless to make a contract for the de¬ 
fendant, but must enforce what he has made for himself. 
Encyclopaedia of Law, 2d Edition, Volume 14, pages 54 
and 56. Peoples Bank vs. Bogart, 37th Am. Reps., 486; 
81st N. Y., 101. 

Respectfully submitted, 

H. WINSHIP WHEATLEY, 

Attorney for Appellant. 
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OP THE DISTRICT OF COLUMBIA. 

October Term, 1906. 

t 

No. 1690. 


TOLEDO COMPUTING SCALES COMPANY, A 
CORPORATION, APPELLANT, 

vs. 

BUSHROD T. GARRISON. 


BRIEF ON BEHALF OF APPELLEE. 


Statement of Facts. 

* 

The record shows that one Lasley, a salesman of the 
plaintiff, on a number of occasions endeavored to sell the 
defendant a pair of scales, and that on the 27th day of 
April, 1905, he called at the defendant’s place of busi¬ 
ness while he was very busy and importuned him to 
purchase a pair of scales, which the ■ defendant declined 

to do. Whereupon Lasley offered to leave the scales 
with the defendant for 30 days trial, with the understand¬ 
ing that at the expiration of the time the defendant 










could purchase the scales if he desired, or, if he found 
them unsatisfactory, that he (Lasley) would remove them. 

The defendant agreed to this proposition. Then 
Lasley drew from his pocket the contract, which is relied 
upon by the plaintiff, the same being folded in such a 
manuer as to hide from view the words, “No Scales 
Placed on Trial,” and “Order Form for Scales.” Lasley 
requested the defendant to sign this paper, and the de¬ 
fendant asked him what it was, and he replied that it was 
a receipt showing the receipt of scales. The defendant 
had no idea that he was signing a contract, and did not 
see any part of the paper above the crease. 

By comparing the statement of facts as set forth in 
the appellant’s brief, with that disclosed by the record, 
several discrepancies will appear. It will be noted that 
the defendant states positively that the paper was folded 
in the center, and not that he thought that it was. 

On page two of appellant’s brief appears the following: 

“ He did not read the paper before signing it 
supposing that it was an agreement to get the 
scales on trial.” 

There is no such testimony in the case. By a refer- 
erence to the record, page 7, star page 13, it will be seen 
that the defendant testified that he thought he was sign¬ 
ing a receipt for the scales, and that he had no idea that 
he was signing a contract for the sale of the scales. 

There is nothing in the record nor was there any evi¬ 
dence introduced at the trial, that could in any manner 
be construed as even tending to show that the defendant 
had the contract in his hand as stated at page four of 
appellant’s brief. 

Argument. 

It is not deemed necessary to answer in detail the argu¬ 
ment of the appellant for the reason that most of it is 
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confined to a discussion of elementary principles of law 
which are too well established to warrant their presenta¬ 
tion to this court. The single question involved in this 
case is whether or not parol evidence will be admitted, 
not to contradict, alter, or in any manner change the 
terms of a written contract, but whether it may be shown 
in evidence that the signature of the defendant to the 
contract which is relied upon by the plaintiff, was secured 
by the fraud of the plaintiff or his agent, either by the 
fraudulent concealment or withholding from the defend¬ 
ant the whole or part of the contract relied upon. If we 
are correct in this view of the case, then all the argument 
and citation of authority of the appellant which refers to 
other phases of the case may be dismissed as immeterial 
to a proper determination of this case. It will be noted 
that in summing up the appellant takes the view that 
Lasley’s action was merely an interpretation of the-con¬ 
tract. We make no such contention. 

In the last paragraph of the Appellant’s brief mention 
is made of the reformation of the contract; the defend¬ 
ant’s contention is that there never was a contract and 

* 

therefore nothing to reform, except perhaps the morals 
of Mr. Lasley. Whatever might have been the old rule 
it would seem that the modern decisions hold that where 
no rights of innocent third parties are involved that a 
defendant may show that his signature to a contract was 
secured by the fraud of the plaintiff. See cases cited at 
page 122 and 123, Vol. 14, A. & E. Enc. Law. This is 
the modern English rule, see supra. Even those courts 
which refuse to give relief to the defendant if it is shown 
that he had the means at hand whereby he might have 
investigated the fraudulent statements of the plaintiff, all 
hold that where a party resorting to fraud used artifice 
reasonably calculated to prevent inquiry that they will 
offer relief. See page 123, supra. 
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It will be seen that there was artifice used by Lasley 
when he folded the paper containing the contract in such 
a manner as to obscure from the vision of the defendant 
that part of the paper above the crease, which if it had, 
been seen, would have put him on his guard and ac¬ 
quainted him with the true purport of the instrument. 

In addition to this the evidence discloses the fact that 
not only did Lasley make the false representations and 
by artifice conceal a material part of the paper, but at the 
time the defendant was very busy about his duties and 
that, when coupled with the conduct of Lasley is, we sub¬ 
mit, a complete answer to this suit. It would seem that 
the defendant might well rely solely upon the first case 
cited by the appellant as sufficient anthority to show the 
correctness of the ruling of the trial court. 

The case referred to is Kilbourne vs. King, 6 D. C., 
310, and the following quotation from the case appears 
at page 3 of the appellant’s brief, “* * * then he is 

bound by said agreement unless the jury further believe 
that said plaintiff fraudulently concealed or withheld said 
printed matter from the defendant’s observation.” This 
is the exact case at bar. The jury being the sole judges 
of the question as to whether or not a transaction is 
tainted by fraud it is submitted that the trial court could 
not, in the case at bar, have refused to permit the jury to 
determine whether or not the plaintiff’s agent, Lasley, 
secured the defendant’s signature to the contract by fraud¬ 
ulently representing it to be a receipt, and in addition 
fraudulently concealing that part of the contract which 
would have disclosed his fraud. 

Respectfully submitted, 

Charles F. Diggs, 

A Korney for Appellee. 







